circuit breaker showed that it had successfully worked 230 times
so that Badger's management had no reason to believe that it had
a defective design problem in the ratchet lever.  Even after the
circuit breaker malfunctioned, a team of seven electrical experts
failed to find the actual cause of the malfunction after spending
3-1/2 hours trying to do so with the power off (Finding No. 21,
supra) .  After the circuit breaker was removed from the mine, the
parts which the seven experts thought were defective were re-
placed, but the circuit breaker still continued to malfunction.
Badger's chief electrician and the manufacturer's employees
worked the remainder of the week of September 21, 1980, before
finally discovering on Thursday, September 25, 1980, that the
malfunction was caused by a design flaw in the ratchet in the
operating handle.  The ratchet was redesigned on Friday and Sat-
urday and a new one, which worked successfully, was installed on
Monday, September 29, 1980.  The evidence shows, therefore, that
Badger's management did not know and could not have foreseen
that the circuit breaker would malfunction in the way that it
did.

The Secretary's brief (p. 16), however, argues that Badger
was grossly negligent in allowing the power to remain on in the
mine while miners worked for the remainder of the 4 p.m. to mid-
night production shift on Friday, September 19, 1980, which was
the shift during which Lambert found that the circuit breaker
would not cut off power when he tested it for that purpose (Find-
ing No. 2, supra).  Badger's brief (p. 15) is silent about the
fact that miners were allowed to work for the remainder of the
4-p.m.-to-midnight production shift after the defective circuit
breaker was discovered, but argues that the only persons who
worked in the mine while Lambert was trying to discover the de-
fect in the circuit breaker on the 8 a.m.-to-4 p.m. maintenance
shift on Saturday, September 20, 1980, were seven miners who
worked on a continuous-mining machine and some other miners who
worked on a haulage track.  Badger's brief claims that the miners
working on September 20, 1980, were aware that the circuit
breaker was being worked on and that the power would be cut on
and off during their shift.

Badger's chief electrical engineer conceded that the cir-
cuit breaker would not cut off power as it was supposed to at
the time Lambert discovered that the circuit breaker was mal-
functioning (Finding Nos. 2 and 28, supra) .  Since Lambert had
reported the malfunction to Badger's chief electrician, there
is no way for Badger to deny that miners were allowed to work
on the 4 p.m.-to-midnight production shift on Friday, Septem-^
ber 20, 1980, without having proper protection from an electri-
cal fault if one had occurred.  It is also true that two mechan-
ics were allowed to work on a continuous-mining machine on
Saturday, September 20, 1980, at the time Lambert was trying to
determine what was wrong with the circuit breaker.  While power
was off .part of the time, it was also on part of the time.
Therefore,,any miners working on electrically powered equipment
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